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NON-DISCLOSURE AGREEMENT


BETWEEN

UNIVERSITI TEKNOLOGI MALAYSIA, a public university established under the Universities and University Colleges Act 1971 [Act 30] and having its address at Universiti Teknologi Malaysia, 81310 Johor Bahru, Johor, (hereinafter referred to as “UTM”) of one part. 

AND

THE COMPANY, the detail of which is as set forth in Item 1 Schedule 1 and include its successors in title of the other part. 

UTM and THE COMPANY shall each be referred to as the “Party” and collectively as the “Parties”. 

WHEREAS:-

A.	Parties are to embark on the process of discussion and negotiation with regards to the “Proposed Transaction” as set forth in Item 2 Schedule 1. For the purpose of this Agreement, the Parties are each a disclosing party (hereinafter referred to as “Disclosing Party”) and a receiving party (hereinafter referred to as “Receiving Party”) with regards to the confidential information.

B.	In connection with the Proposed Transaction, it may be necessary for the Disclosing Party to provide in writing or otherwise certain information that is non-public, confidential or proprietary in nature (hereinafter referred to as “Confidential Information”) to the other Party. 

C.	This Agreement imposes a duty of confidentiality on the Parties with respect to the Confidential Information in connection to certain negotiations or discussions as may be entered into by the Parties.






In consideration thereof, the Parties hereby agree as follows:  

1. DEFINITIONS AND INTERPRETATIONS

1.1	Unless the context otherwise requires, for purposes of this Agreement, the following terms and expressions shall have the meanings set forth below: 

"Affiliate” refers to any person or entity controlling, controlled by, or under common control with either Parties, as applicable. The confidentiality of the Parties shall include the confidentiality of its Affiliates.

“Confidential Information” means all confidential information related to the Proposed Transaction which the Disclosing Party or its Representatives directly or indirectly discloses, or makes available, to the Receiving Party or its Representatives before, on or after the date of this Agreement, including the information of its own Affiliates and not limited to:

(a) discoveries, cash flow, ideas, concepts, designs, devices, drawings, materials, specifications, techniques, models, data, documents, processes, procedures, “know-how”, improvements, budgets, projections, forecasts, marketing and development plans, and financial information expressed, described or stored in any form provided by the Disclosing Party; or

(b) non-public information reasonably designated as being confidential or which, under the circumstances surrounding disclosure ought to be treated as confidential; or

(c) any information marked “Confidential Information” by the Disclosing Party; or

(d) 	any Personal Data collected from individuals as defined under the Personal Data Protection Act 2010 [Act 709] (hereinafter referred to as “PDPA”); or

(e)	the fact that discussions and negotiations are taking place concerning the Proposed Transaction and the status of those discussions and negotiations; or
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“Personal Data” has the meaning assigned to it in the PDPA.

“Proposed Transaction” means the purpose of which such Confidential Information is disclosed to the Company as set forth in Item 2 Schedule 1.

“Representatives” means in relation to each Party:

(a) its officers and employees that need to know the Confidential Information for the Proposed Transaction;

(b) its professional advisors or consultants who are engaged to advise that Party in connection with the Proposed Transaction, if any; and 

(c) any other person to whom the other Party agrees in writing that Confidential Information may be disclosed in connection with the Proposed Transaction, if any.

2. NON-DISCLOSURE	

2.1 The Receiving Party shall hold in trust and confidence the Confidential Information disclosed by the Disclosing Party in accordance with the terms and conditions set forth herein.

2.2 The Receiving Party shall treat all Confidential Information in confidence and shall protect such information no less than a reasonable degree of care as that of its own Confidential Information.

2.3 The Receiving Party hereby covenants and agrees to restrict the access, dissemination, circulation and supply of the Confidential Information of the Disclosing Parties or any part thereof only to those of its Representatives or that of its Affiliates who require the whole or any part of such Confidential Information in order to accomplish the Proposed Transaction. The Receiving Party shall not, directly or indirectly, use such Confidential Information for any purpose other than the Proposed Transaction, nor exploit, appropriate, sell, exchange or publish the Confidential Information or otherwise disclose the Confidential Information to anyone in any manner whatsoever or for its own benefit or for the benefit of any other third party in any manner whatsoever unless a prior written approval had first been obtained from the Disclosing Party. The Receiving Party shall ensure that it, and its Affiliates shall not disclose any of the Confidential Information to its Representatives UNLESS AND UNTIL such Representatives are made aware of the terms of this Agreement and agree to be bound by the same terms and conditions.

2.4 The Receiving Party shall also ensure and procure that none of its Representatives and those of its Affiliates will do any act, matter or thing which, if done by the Receiving Party, would constitute a breach of the Receiving Party’s obligations under the terms of this Agreement.

2.5 The Receiving Party shall ensure that no part of the Confidential Information is copied or reproduced in any form without the expressed written permission from the Disclosing Party except for such copies and to such extent as may be necessary for the conclusion of the Proposed Transaction. 

3. EXCLUSION

3.1 	All obligations set forth in this Agreement shall apply to such Confidential Information disclosed save and except with respect to the information:

(a) which is in the public domain at the time of disclosure or comes into the public domain through no act of unauthorized disclosure by the Receiving Party; or 

(b) which after such disclosure, through no fault of the Receiving Party, becomes generally available to third parties by publication or otherwise; or

(c) which was lawfully in the possession of the Receiving Party from a third party under no obligations of confidentiality; or

(d) developed by the Receiving Party completely and independently of any Confidential Information disclosed by the Disclosing Party; or

(e) which constitute Confidential Information disclosed with the prior written approval of the Disclosing Party.


4. DISCLOSURE REQUIRED BY LAW

4.1 To the extent deemed necessary, Parties may disclose the Confidential Information to the extent required:

(a) by any order of any court of competent jurisdiction or any competent judicial, governmental, regulatory or supervisory body;

(b) by the rules of any listing authority, stock exchange or any regulatory or supervisory body with which the Party, its Representatives, affiliates, agents are bound to comply; or

(c) by the laws or regulations of any country with jurisdiction over the affairs of the Party, its Representatives, affiliates, agents. 

4.2 If disclosure under Clause 4.1 is required, Parties shall immediately inform each other of the full circumstances of such disclosure and the information required to be disclosed and Parties shall cooperate with each other as to the possible steps to avoid or limit disclosure and take such steps as Parties may reasonably require including to obtain a protection order or other remedy available under the applicable laws.

5. NO OBLIGATION TO SHARE CONFIDENTIAL INFORMATION

5.1 For the avoidance of doubt, the Receiving Party acknowledges that nothing contained in this Agreement shall compel the Disclosing Party to provide the Receiving Party with all Confidential Information and the Disclosing Party shall be entitled at its discretion to decline to supply the Receiving Party with certain information.
5.2 The Parties hereby agree that no Party shall be obliged by reason of this Agreement to enter into the Proposed Transaction. In the event that the Proposed Transaction is not entered into, the obligations of the Receiving Party and the Receiving Party’s Representatives hereunder with regard to the Confidential Information disclosed shall remain in full force and effect until the termination or expiry of the Agreement, whichever is earlier.




6. MARKING OR NATURE OF INFORMATION AND COMPLETENESS OF THE CONFIDENTIAL INFORMATION

6.1 	The Parties agree that the information disclosed by the Parties need not be marked as “Confidential” to be considered Confidential Information. The Parties agree that notwithstanding and in addition to the definition of Confidential Information in Clause 1 the following shall also be treated as Confidential Information:-

(a)  Any information or materials specifically marked as “Confidential” or “Proprietary”;

(b) Any information or materials with the name, sign, trade name or trademark of the Parties or its Affiliates; and

(c) Any information that a reasonable person would deem confidential or proprietary given the nature of the information and the circumstances under which it is disclosed.

6.2	All Confidential Information received by the Receiving Party from the Disclosing Party shall be correct, complete and reliable and the Receiving Party shall not be required to verify the accuracy and correctness of the information provided by the Disclosing Party.

7. DURATION OF CONFIDENTIALITY

7.1 	This Agreement shall be effective on the “Commencement Date” as set forth in Item 3 Schedule 1 and shall remain in force until:

(a) the expiry of three (3) years from the Commencement Date; or

(b) such extended period of time as may be mutually agreed in writing by the Parties; or

(c) the signing of definitive agreement(s) relating to the Proposed Transaction between the Parties or its Affiliates; or

(d) mutually agreed by the Parties to be terminated as provided under Clause 12.1;

whichever is earlier. 

7.2	Notwithstanding the above, the confidentiality obligation of the Parties shall be in accordance with Clause 12.2(b) of this NDA.


8. REPRESENTATIVES

8.1 	The Receiving Party shall be responsible for any breach of this Agreement by any of its Representatives and at the Receiving Party’s sole expense, to take all reasonable measures (including but not limited to court proceedings) to restrain such Representatives from disclosing and/or using the Confidential Information.

8.2 	The Receiving Party hereby confirms that its Representatives directly involved in the Proposed Transaction have undergone the Receiving Party’s internal background check for any criminal and/or illegal activities. The Receiving Party undertakes to withdraw such Representatives from this Proposed Transaction if such person is found to be engaged, charged or convicted in such criminal and/or illegal activity unless the other party consents otherwise. For the avoidance of doubt, in this clause the phrase “criminal and/or illegal activity” does not include misdemeanour, non-indictable offences or offences under road traffic legislation.

8.3  	For the purpose of identification and security, the Receiving Party shall furnish to the Disclosing Party with the list of names of its Representatives directly involved in the Proposed Transaction, the particulars of the respective Parties’ Representative(s) are as provided in Appendix A.

8.4  	The Receiving Party shall inform the Disclosing Party in writing of the name(s), national identification card number and/or passport number and country of issue of any newly appointed Representatives within 2 (two) days from their appointment.


9.	PERSONAL DATA PROTECTION
	
The Parties to this Agreement shall comply with all applicable requirements of the PDPA in respect of the Proposed Transaction and shall only use, process or transfer any Personal Data for the Proposed Transaction.  
	

10.	OWNERSHIP OF CONFIDENTIAL INFORMATION

10.1  	The Receiving Party acknowledges that all documents, memoranda, notes, other writings and any other matter in tangible form which constitutes the Confidential Information or any part of it, together with all copies or other reproductions, whether supplied to or made by the Disclosing Party in whole or in part shall remain the property of the Disclosing Party and its disclosure to or acquisition by the Receiving Party shall not confer on the Receiving Party any rights over the Confidential Information whatsoever beyond those contained in this Agreement. The Receiving Party also acknowledges that the product in furtherance to the Proposed Transaction, if materialize shall be part of the Confidential Information.

10.2 	The Receiving Party shall not make public or make any reference to the Disclosing Party in any of its proposal, advertisements, marketing materials, publicity materials or activities, brochures or similar documents which is promotional in nature, without the Disclosing Party’s prior written approval.

11.	MISAPPROPRIATION OF CONFIDENTIAL INFORMATION

	The Receiving Party shall promptly inform the Disclosing Party in writing of any actual or potential breach, misappropriation or misuse of the Confidential Information by any person within the Receiving Party’s control.

12.	TERMINATION

12.1	Notwithstanding Clause 7.1, either Party may terminate this Agreement by giving seven (7) days prior written notice to the other Party, upon which all obligations in respect to exchange of Confidential Information shall cease immediately from the termination date.

12.2	In the event of expiration or termination of this Agreement: 

(a) 	all materials, documents and media (and all copies thereof) containing any portion of the Confidential Information already disclosed must promptly be returned to or destroyed in accordance with Clause 13; and 

(b)	the obligations of each Party with respect to the confidentiality, disclosure and/or non-use of the Confidential Information already disclosed shall survive termination of this Agreement.

13.	RETURN OF MATERIALS

13.1	Upon the expiry or earlier termination of this Agreement or if so requested by the Disclosing Party at any time by notice in writing to the Receiving Party, the Receiving Party shall:

(a) [bookmark: _Ref_a601227]within a reasonable period of time from such written request by the Disclosing Party return or procure to return to the Disclosing Party the Confidential Information and any copies thereof, whether supplied to or reproduced by the Receiving Party or its Representatives; 

(b) [bookmark: _Ref_a545167]destroy all documents and materials (and copies) containing, reflecting, incorporating or based on the Disclosing Party’s Confidential Information;

(c) [bookmark: _Ref_a967398][bookmark: _Ref_a867221]erase all of the Disclosing Party’s Confidential Information from its computer and communication systems and devices used by it, or which is stored in electronic form; and

(d) certify in writing to the Disclosing Party that it has complied with the requirements of this Clause.

13.2	The Receiving Party may maintain a copy of such Confidential Information for its record and the retained copy shall remain subject to all confidentiality provisions contained in this Agreement.

14.	REMEDIES AND INDEMNITY

14.1	The Receiving Party understands and agrees that the Disclosing Party is disclosing the Confidential Information in reliance of this Agreement, and it shall be fully responsible to the Disclosing Party for any damages or harm caused to the Disclosing Party for any breach of this Agreement by it or its Representatives.

14.2	The Receiving Party acknowledges and agrees that monetary damages may not be a sufficient remedy for any breach of this Agreement by the Receiving Party and that the Disclosing Party shall be entitled to seek specific performance, injunction or other equitable relief as remedies in addition to monetary damages for such breach. The Receiving Party also hereby agrees that those remedies mentioned herein shall not be the exclusive remedies for breach of this Agreement but as addition to all other remedies available at law or in equity. 

15.	ENTIRE AGREEMENT, WAIVER AND MODIFICATIONS

15.1	This Agreement sets forth the entire understanding and agreement of the Parties with respect to the subject matter hereof and supersedes all prior or contemporaneous oral or written representations and understanding.

15.2	Any failure or delay by either Party to enforce any provision of this Agreement or to exercise any rights under this Agreement shall not be construed as a waiver of its rights.

15.3	This Agreement may be amended or modified only in writing signed by the Parties.

16.	GOVERNING LAW AND DISPUTE RESOLUTION 

16.1 	This Agreement shall be construed and governed by the Law of Malaysia and the Parties submit to the exclusive jurisdiction of the Court of Malaysia.

16.2	The Parties agree to attempt in good faith to resolve any dispute or claim arising out of or in connection with the Agreement promptly through mutual negotiations. In the event the dispute is not resolved through negotiation and remains unresolved within thirty (30) days following the first negotiation above, the Parties hereby agree to submit the matter to the exclusive jurisdiction of the Courts of Malaysia.

17.	SIGNATORY

It is agreed that the signature of the signatory transmitted by facsimile or other electronic means shall be deemed to be its original signature for the purposes of this Agreement. The exchange of copies for this Agreement and of the signature page thereto by facsimile or other electronic means of transmission shall constitute effective execution and delivery of this Agreement and may be used in lieu of the original Agreement for all purposes.



18.	NOTICES

Any notice required to be served under this Agreement or any communication between the Parties with respect to any of the provisions of this Agreement shall be in writing in English and be deemed to have been duly served if signed by or on behalf of a duly authorized Representatives of the respective Party, and shall deemed to have been served to and received by the receiving party if:

(a) by hand, at the time the notice is left at the address of the Party as provided in the head of this Agreement, or handed to a Representative of the Party;

(b) by pre-paid registered or recorded delivery post, on the day not being a Sunday or public holiday, 2 days following the date of posting;  

(c) by facsimile transmission, upon receipt of delivery transmission report; and

(d) by way of electronic mail, upon notification of delivery to the official email of the receiving party.

19.	ASSIGNMENT

The Parties shall not transfer or assign all or any of its rights, obligations or benefits hereunder to any third party unless otherwise agreed in writing. 

20.	PARTICULAR CONDITIONS

The Parties hereby acknowledge and agree to be bound by the additional terms and conditions prescribed by either Party (“Particular Conditions”) as set out in Item 4 of Schedule 1, if any. Notwithstanding anything herein contained, in the event of any inconsistency between the terms of this Agreement and the Particular Conditions, the Particular Conditions shall prevail.  


21. 	COSTS

The Parties shall bear its own legal cost and other costs incidental to the preparation and finalization of this Agreement. THE COMPANY shall bear the stamp duty payable for this Agreement.

22. 	COMPLIANCE WITH LAW

The Parties shall and undertake to comply with all laws, rules and regulations currently in force and/or any directives of any relevant authorities from time to time and maintain all such licences, permits and approvals as required in relation to the performance of this Agreement.

23. 	POLICY AND PROCESS INTEGRITY

The Parties shall act with the highest standards of honesty, fairness and integrity in all its corporate activities, communications, dealings, activities or relationships in respect of the Agreement. Any breach or non-compliance with this section by either Party shall result in the Agreement being terminated.

24. 	ANTI-BRIBERY

The Parties shall not violate any laws relating to the prevention of corruption or bribery in Malaysia or any jurisdiction in which the Parties are providing the services/works. In particular, the Parties, its directors, employees, officers, agents or any person associated with or acting on behalf of the Parties or any of its subsidiaries or affiliates, shall not in any way or form, offer or solicit or accept an advantage to and/or from any Party in connection with the Agreement. Any breach or non-compliance with this section by either Party shall result in the Agreement being terminated.

25. 	UNAUTHORIZED INFORMATION

Any unauthorized information or any information obtained illegally by the Parties cannot be used against each other for any purpose whatsoever.

26. 	CONFLICT OF INTEREST

The Parties declare and confirm that there is no conflict of interest in connection with the Agreement. “Conflict of Interest” means when personal interests and relationships impair or appear to impair the independence of any judgement to discharge the performance of the services/works required under the Agreement. It could also arise in a situation in which a Party are in a position to take advantage of the role of any employee of the other Party for its benefit which would undermine the duties of good faith, fidelity, diligence and integrity as expected by the Parties in the performance of their duties and obligations of the services under the Agreement. Any breach or non-compliance with this section by either Parties shall result in the Agreement being terminated.

27. 	FACILITATION OF PAYMENT

The Parties, its directors, employees, officers, agents or other person associated with or acting on behalf of the Parties or any of its subsidiaries or affiliates, shall not offer or make any facilitation payment in any way or form to either Parties, in connection with the services/works in which the Party is providing. Any breach or non-compliance with this section by either Party shall result in the Agreement being terminated.

28. 	COUNTERPARTS

This Agreement may be executed in any number of counterparts, all of which taken together and when delivered to the Parties hereto shall contribute one and the same instrument, and any of the Parties hereto may execute this Agreement by signing such counterpart.

29. SUCCESSOR BOUND
 
This Agreement shall be binding upon the successors in title of the Parties.
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SCHEDULE 1

	No.
	Item
	Details

	1
	THE COMPANY
	                        


	2
	Proposed Transaction

	
                        




	3
	Commencement Date
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APPENDIX A
[NOTE TO PROJECT TEAM/PROJECT OWNER: PLEASE ENSURE THAT ALL INFORMATION ARE DISCLOSED BY AUTHORISED REPRESENTATIVES ONLY AND TRANSMITTED TO THE OTHER PARTY’S AUTHORISED REPRESENTATIVES ONLY]

Authorised Representatives of UTM

	Authorised Representative 1 
Name: 
	                        


	NRIC/Passport No:
	                        


	Designation:
	                        


	Tel:
	                        


	Fax:
	                        


	E-mail: 
	                        


	
	

	Authorised Representative 2 
Name: 
	                        


	NRIC/Passport No:
	                        


	Designation:
	                        


	Tel:
	                        


	Fax:
	                        


	E-mail: 
	                        


	
	

	Authorised Representative 3 
Name: 
	                        


	NRIC/Passport No:
	                        


	Designation:
	                        
                        


	Tel:
	                        


	Fax:
	                        


	E-mail: 
	                        





Authorised Representatives of THE COMPANY

	Authorised Representative 1 
Name: 
	                        


	NRIC/Passport No:
	                        


	Designation:
	                        


	Tel:
	                        


	Fax:
	                        


	E-mail: 
	                        


	
	

	Authorised Representative 2 
Name: 
	                        


	NRIC/Passport No:
	                        


	Designation:
	                        


	Tel:
	                        


	Fax:
	                        


	E-mail: 
	                        


	
	

	Authorised Representative 3 
Name: 
	                        


	NRIC/Passport No:
	                        


	Designation:
	                        


	Tel:
	                        



	Fax:
	                        


	E-mail: 
	                        




[Next page is the Execution Page]










IN WITNESS WHEREOF, this Agreement has been executed for and on behalf of the Parties by their duly and legally authorized Representatives as of the date first above written. 


SIGNED by						
							
for and on behalf of 					)
UNIVERSITI TEKNOLOGI MALAYSIA		)											               ……………………………….
								Name:
								Designation:
								

In the presence of					




……………………………………………
Name:
Designation:


SIGNED by
						
for and on behalf of					)
THE COMPANY					)							                                                       …………………………………….
							Name:
							Designation:

In the presence of					 
							



…………………………………………
Name:
Designation:

